SOUTH AFRICA HOME EQUITY RELEASE PROTECTION ASSOCIATION (SAHERPA)

DISPUTE RESOLUTION PROCEDURE

SAHERPA’s Role and Mandate

1. By accepting the role of SAHERPA to act as mediator in an attempt to resolve disputes between contracting parties (viz. between borrowers and Supplier Members and / or Adviser Members) it is understood and agreed that SAHERPA’s role and mandate are as follows:

1.1
The SAHERPA dispute resolution procedure is not designed or intended to cover areas of investigation, complaint or dispute resolution for which there are recognised existing  voluntary or statutory Ombuds. 
1.2
Any complaints covered in the opinion of SAHERPA by the jurisdiction of existing Ombuds will be respected and the matter referred to the relevant Ombuds accordingly.
1.3
The parties agree that in the event of it becoming clear that a complaint does indeed form part of the jurisdiction of an existing Ombudsman’s responsibilities, then and in such event: 

1.3.1
Such records or statements in respect of the complaint so lodged with SAHERPA shall be returned to the complainant along with the contact details of the relevant Ombud, with accompanying advice that the same should rather be forwarded to the appropriate Ombudsman and dealt with in accordance with complaints handling procedure as laid down by the office of that Ombud. 
1.3.2
The parties agree and authorise SAHERPA to forward any such documentation or records in so far as it relates to the complaint, to the appropriate Ombud if requested to do so by that Ombud or if SAHERPA believes it is appropriate to do so.. 
1.4
This mandate for dispute resolution is confined to the terms and conditions of the agreement the contracting parties entered into and the performance / actions of SAHERPA Members in the context of the relevant SAHERPA Codes of Conduct and associated agreed rules of membership of SAHERPA as agreed from time to time, and excludes issues which are of an indirect and / or consequential nature.
1.5  No complaint or dispute resolution mandate will be mediated if: 

1.5.1
The parties are already involved in a legal process.
1.5.2
The parties have claimed damages on grounds of delict.
1.5.3
“Prima facie” facts or evidence suggest a criminal offence.
1.5.4
There has been no reasonable attempt by the parties to settle the matter amicably and / or between themselves.
Required Acknowledgements

2.
Prior to entertaining due process in terms of this document, the following acknowledgements will become of force and effect when SAHERPA is requested to mediate in a dispute between contracting parties where the Supplier and / or Adviser is a Member of SAHERPA:
2.1
Complainants wishing to avail themselves of this Dispute Resolution Procedure shall confirm that they have familiarised themselves with this document prior to lodging a formal complaint requesting the SAHERPA Dispute Resolution Committee to initiate the process. 
2.2
The complaining / aggrieved party shall provide proof of attempts to comply with item 1.5.4 above to SAHERPA.
2.3
The dispute shall be defined for SAHERPA by the aggrieved party in writing. 
2.4
A copy of the written basis of the dispute in terms of item 2.3 above is also to be delivered to the respondent by the complainant, and proof of such delivery is to be provided to SAHERPA.
2.5
Both parties to the dispute agree that SAHERPA’s Dispute Resolution Committee will be provided with all relevant documentary or other evidence relevant to the dispute, and any other documentary or other evidence as SAHERPA may stipulate in order to clarify the subject of and facts surrounding the dispute.
2.6
The complainant shall clarify in writing what his / her requirements or expectations are in order to resolve the dispute.
2.7
Whilst SAHERPA is not charging a fee for facilitating the dispute resolution, the parties accept that they will have to bear their own costs regarding transport to and from any hearings or investigations
in situ or otherwise, should this be required, in addition to any costs associated with legal or other professional fees that are procured by the parties as a result of  the dispute.
2.8
In addition, the costs of providing documentary or other evidence as required by SAHERPA in terms of clause 2.5 shall be for the account of the party requested to provide the same by SAHERPA. 
2.9
All communication shall be in writing between the parties and shall be in English. Should translators be required, they will only be provided in the context of the official and recognised languages of the Republic of South Africa, and will be provided at the sole discretion of SAHERPA, but will then be paid for by either the Supplier Member or the Adviser Member against whom the complaint / dispute has been lodged. 
2.10
Dispute resolution will only be entertained if the request is lodged with SAHERPA within 60 calendar days of
failure to settle matters amicably by the parties.
2.11
It is expressly agreed that all relevant documentation with annexures will be supplied to all of the parties to the dispute.
2.12 In the event of a complainant or respondent not responding to SAHERPA’s requests within 21 calendar days, the SAHERPA Dispute Resolution Committee shall at its sole discretion decide either to disband the process or take any other appropriate action it deems fit. 
2.13 The SAHERPA Dispute Resolution Committee will consider applications for extensions to the above on receipt of the same from either party, so long as the applications for extension are submitted by the delayed party within the above-mentioned time periods. The SAHERPA Dispute Resolution Committee will in its sole discretion consider the merits of such applications, and if approved, the duration of the same.
Subsequent Procedure
3.   In the event of a dispute not being resolved between the parties or in the event of a party not honouring its undertaking/s in terms of this Dispute Resolution Procedure or within the time frames specified by the SAHERPA Dispute Resolution Committee, the aggrieved party shall have the right to request a document certifying that the SAHERPA Dispute Resolution Committee has been unable to successfully mediate a solution. The same certification can be requested if a party refused or neglected to honour his / her / its undertaking/s in terms of the settlement.
Should the SAHERPA Dispute Resolution Committee be unable to mediate a solution and be of the opinion that: 
3.1
The complainant is justified in their grievance and that the Supplier Member and / or Adviser Member is in contradiction of the contract / agreement between the aggrieved parties or SAHERPA’s Code of Conduct or membership rules or regulations, then and in that event:

3.1.1
The Member of SAHERPA shall be addressed by the Dispute Resolution Committee in terms of SAHERPA’s internal membership terms and conditions. 
3.1.2
This procedure and information relevant thereto shall not be made available to the complainant.   
3.1.3
The final result, following the interaction detailed in 3.1.1 shall however be communicated in writing to the complainant. 
3.1.4
A copy of the communication sent in terms of 3.1.3 above shall be supplied to the SAHERPA Member.
3.1.6
The SAHERPA Dispute Resolution Committee shall place the issue on the agenda for a forthcoming SAHERPA meeting for discussion by all SAHERPA Members and possible subsequent action against the Supplier Member or Advisor Member, or amendment of the SAHERPA rules and / or Code of Conduct.

or

3.2
The complainant is potentially justified in their grievance but that the subject issue to be reviewed as part of the mediation process is not within the jurisdiction of the Dispute Resolution Committee, the Committee shall at its option:

3.2.1
Advise the complainant that the issue is in its opinion a bona fide complaint, but one which should rather be followed up through other channels such as a particular Ombud, and / or
3.2.2
Advise the complainant that the issue is in its opinion a bona fide complaint but is one which doesn’t warrant further follow-up / action for whatever reason may emanate from the Committee’s deliberations, with reasons for these views being furnished to the complainant, and / or
3.2.3
Place the issue on the agenda for a forthcoming SAHERPA meeting for discussion by all SAHERPA Members and possible subsequent action against the Supplier Member or Advisor Member, or amendment of the SAHERPA rules and / or Code of Conduct.

3.3
If the complainant is not justified in their grievance, then and in that event:

3.3.1
The Dispute Resolution Committee shall forthwith advise the parties of their finding in writing, and, if applicable,
3.3.2
Place an appropriate item on the next SAHERPA agenda in order that SAHERPA Members may be informed of the issues at hand, and consider any required or recommended remedial action.
Limitation of Liability
4. 
Participants in this process expressly agree that the SAHERPA Disciplinary Committee and / or its office bearers / designated officials will not be held liable or responsible under any circumstances whatsoever in respect of any decision or finding made in respect of any mediation procedure save where the SAHERPA Disciplinary Committee and / or its office bearers / designated officials are found to have been acting in the following fashion:

4.1
With gross negligence.
4.2
Not having acted justly and fairly when considering a complaint for dispute resolution.
4.3
Corruption is involved.
Required Information and Due Process

5.  SAHERPA shall in its sole discretion decide on any matters required or utilised in the preparation of a case for a hearing, after which the parties to the complaint will be informed of its decision and directives accordingly. SAHERPA will at all times be guided by the following considerations:

5.1
Fairness (equity).
5.2
The need to resolve disputes rapidly.
5.3
Cost effectiveness.
5.4
Good financial practice.
5.5 
Good customer care practices.
5.6
In the Interests of Public Policy
Sole Discretion

6.   In addition, SAHERPA will in its sole discretion decide on the following:

6.1
The date and time of the hearing.
6.2
The venue of the hearing.
6.3
All matters that have reference to any aspect of the hearing, including whether oral evidence will be accepted or whether the evidence will be restricted to written presentations, or any other procedures that are deemed appropriate by the SAHERPA Disciplinary Committee, including whether representation of any form will be permitted at such hearings.
6.4 The outcome of the hearing.
Constitution of the SAHERPA Dispute Resolution Committee
7.   The SAHERPA Dispute Resolution Committee will be convened as follows:

7.1 The SAHERPA Dispute Resolution Committee shall be made up of the following parties:

7.1.1 One representative of the South African Association of Retired Persons, which person shall also be on the Executive of SAHERPA, and shall act as the Chairman of the Dispute Resolution Committee.
7.1.2 One representative of SAHERPA Supplier Members, with such position being filled by rotation amongst Supplier Members, provided that the organisation that the duly seconded individual represents is not party to the dispute in any way.
7.1.3 One representative of SAHERPA Adviser Members, with such position being filled by rotation amongst Adviser Members, provided that the organisation that the duly seconded individual represents is not party to the dispute in any way.
7.1.4 One representative of ……………………………………………..

7.2 The Chairman of the Dispute Resolution Committee shall advise the parties to the dispute of the composition of the Dispute Resolution Committee prior to the convening of any required hearing.

Accepted by the complainant on the ………. day of …………………… 20 ……..
____________________

Complainant Signature

and / or

Accepted by the SAHERPA Supplier Member against which the complaint / dispute has been lodged on the …………. day of …………………… 20 ……..

____________________

SAHERPA Supplier Member Representative Signature

and / or

Accepted by the SAHERPA Adviser Member against which the complaint / dispute has been lodged on the …………. day of …………………… 20 ……..

____________________

SAHERPA Adviser Member Representative Signature
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